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INSURANCE COVERAGE FOR 
LIABILITY AND PERSONAL INJURY CASES
INTRODUCTION
The topic of insurance coverage is very broad and covers many scenarios.  Attorneys and insurance professionals routinely consider various sources of coverage when evaluating fact patterns and claims.  Various contracts, statutes, state and federal rules and insurance practices affect how each claim is evaluated and pursued.  Each claim for insurance benefits must be evaluated on its specific unique facts.  The purpose of this material is to give a general description of insurance coverage which may be applicable to claims arising from injuries and/or accidents.  The attorneys at Burgess & Perigard, PLLC invite you to contact us directly for a free consultation concerning any insurance question you have.

TYPES OF INSURANCE COVERAGE

Hospitalization/Disability coverage
Hospitalization and disability insurance coverage is routinely available through an individual’s employment or through personal policies and may provide a separate source of insurance payments for a person injured on the job, in an accident, or as a result of a criminal act.  Of course, such coverage is also applicable to medical expenses and disability due to illness.  In Virginia, reimbursement, subrogation, and other provisions contained in medical insurance policies requiring that an injured person pay back to a health insurance company sums paid under such a policy are generally void.  However, if medical insurance coverage is issued through a national labor contract or a medical plan established pursuant to ERISA they are exempt from Virginia’s anti-subrogation statute.  Similarly, federal employees whose health insurance is provided under Federal Employee Health Benefits Act (FEHBA), even if a Virginia resident, are required to reimburse the health insurance plan for amounts it paid if a recovery is made in a civil case for recovery of medical expenses.
Homeowners’ Insurance
Homeowners’ insurance is a combination multi-peril policy containing “fire, miscellaneous property, and liability coverages,” insuring primarily owner occupied residential real estate.  Renters’ insurance providing similar coverage for those renting residential property is also available.  These policies should also contain medical expense provisions for injuries occurring on the insured premises.

In addition to the coverage provided by such policies insuring the property described in the policy, homeowners’ and renters’ insurance also provides liability insurance concerning activities of the insured, residents of the insured household, and animals.  This coverage typically protects insureds even if away from the insured premises, such as when playing golf.
Homeowners’ insurance policies typically provide certain exclusions where non-insured risks are identified.  Generally, activities involving motor vehicles and aircraft are excluded from homeowners’ coverage.  If an injury occurs from the use of a moped, mini bike, go-cart, or other recreational vehicle, the individual insurance policy should be carefully reviewed by an attorney to determine if coverage is provided.  Dangerous animal exclusions may provide that a policy does not protect an insured under certain circumstances, so animal owners should verify they have adequate coverage.
Workers’ Compensation
Generally, workers’ compensation insurance coverage provides protection for an employer and benefits for an employee against the liability of the employer resulting from an injury to, illness of, or death of an employee.  Liability under the workers’ compensation law is created by statute.  An accident, illness, or death must arise out of and occur in the course of the employment to be compensable.  Coverage includes medical, hospital, funeral and death benefits resulting from an accident or illness occurring on the job.  

Commercial Premises Insurance
A commercial premises insurance policy usually includes both liability and medical expense provisions.  Such policies are typically purchased by a business to protect it against liability arising on the business premises, through business activity, or as a result of employees’ negligence.  Medical expense provisions under a commercial premises insurance policy typically provide reimbursement for medical expenses for injuries occurring on an insured premise.  

Umbrella/Excess Policies
The purpose of an umbrella/excess policy is to provide liability insurance coverage in excess of other valid and collectible insurance for the benefit of the insured.  Different types of umbrella/excess insurance policies are available to protect various personal and corporate interests.  Umbrella/excess policies specify the limits of coverage which must be maintained by the insured on separate underlying policies, including motor vehicle and homeowners’ policies, in order for the umbrella/excess policy to provide coverage.  Typically, once the underlying coverage is exhausted, umbrella/excess policies of insurance will provide additional liability insurance coverage for the insured.  
Automobile Insurance
The primary purpose of this outline is to describe automobile liability insurance coverage for accidents occurring in Virginia and/or involving Virginia insureds.  Generally, in determining available automobile liability insurance, uninsured, underinsured and medical expense coverage in Virginia, an attorney evaluating a fact pattern will consult three (3) primary references:  


1.  The Statute:  Virginia law absolutely requires certain aspects of automobile insurance coverage.  Although liability insurance coverage is generally not required of all drivers, when a policy is issued it must provide certain minimum limits.  If specific policy language contained in an insurance agreement issued by an insurer is different from the statutorily required coverage, the policy language is automatically void and is reformed by statute to comply with the applicable statute.


2.  The Policy:  As noted above, a specific automobile insurance policy cannot provide less coverage than that required by law.  However, an insurer may issue an automobile insurance policy to provide coverage beyond or in addition to that required by the relevant statute.  This situation has been found to exist in numerous cases and an automobile insurance policy applicable to a specific case should always be reviewed before concluding what coverage is provided.

3.  The Model Policy adopted by the State Corporation Commission:  The State Corporation Commission has created specific policy language in the form of a “model policy.”  All insurance companies providing automobile insurance coverage in Virginia must strictly conform the language of their family or personal automobile insurance policies to that contained in the model policy.  If an insurance company issues a policy not consistent with the model policy adopted by the SCC, the policy will be determined to be null and void in any areas it does not comply with the model policy and it will be reformed as a matter of law to comply with the model policy.

Limits of Coverage
At present, the mandatory minimum limits of liability coverage in Virginia for personal and family automobile liability policies are 25/50/20.  These numbers represent requirements that there be at least $25,000.00 of liability coverage per person for personal injuries arising out of an accident or occurrence, that the minimum limit of $50,000.00 be provided per accident or occurrence regardless of the number of injured persons, and that a minimum of $20,000.00 of liability insurance coverage for damage to property be provided.  These mandatory minimum limits of liability coverage are not realistic when purchasing insurance coverage considering one’s possible liability arising from a motor vehicle accident or when protecting oneself, his family or passengers, from an uninsured or underinsured driver if injured by such a person.
One need only consider totaling a new Mercedes Benz or injuring a highly compensated person and disabling him or her for six (6) months with related injuries and medical expenses, to realize that the mandatory minimum limits are woefully inadequate for liability purposes.  The attorneys at Burgess & Perigard, PLLC strongly recommend to all clients that they acquire insurance coverage providing much more protection than the mandatory minimum limits of coverage as required by Virginia law.  
It is noted that the protection provided by a policy with only the mandatory minimum coverage amounts is relatively expensive to purchase when compared with policies providing much more coverage.  Insurance companies routinely describe a policy providing the mandatory minimum limits of liability coverage as providing “full coverage” as all coverage required by law is provided.  An insured can generally obtain ten (10) times the coverage required by the mandatory minimum limits for less than double the premium required by a minimum limits policy.  The purchase of a policy with limits of liability far in excess of the mandatory minimum liability limits protects an insured and all family members much more effectively than a minimum limits policy.   The benefits of greater uninsured and underinsured motorist coverage accompanying increased liability insurance limits is important and beneficial.  The insurance companies will not tell  you this routinely because they make the most money and incur the least risk issuing minimum limits policies. 
Insuring Agreement
Every private policy of automobile insurance issued in Virginia contains an insuring clause.  The insuring clause states that the insurance company agrees “to pay on behalf of the insured all sums which the insured shall become legally obligated to pay as damages because of bodily injury or property damage arising out of the ownership, maintenance or use of the owned automobile or a non-owned automobile.”  The above language has been interpreted by the Virginia Supreme Court in literally hundreds of cases.  Issues about who is covered, what is covered, and what amount of coverage is provided are presented in every automobile crash case.
Of particular interest to law enforcement officers, the Virginia Supreme Court has ruled unequivocally that an intentional shooting from a vehicle, whether it be stationary or moving, does not constitute “use” of a motor vehicle for purposes of insurance coverage.  In a case argued in the Virginia Supreme Court by Jack Burgess, Travelers v. LaClair, a deputy sheriff was shot by the operator of a vehicle the officer had stopped after observing the vehicle being driven in an erratic manner.  The assailant in the case was inside the vehicle when he fired shots at LaClair, used the vehicle as a shield from behind which the shots were fired, and used the vehicle as a means of escape in the case.  The trial court agreed that coverage was provided.  The Virginia Supreme Court reversed the trial court’s ruling on the grounds that the connection between the defendant’s use of the vehicle and the shooting did not establish a causal relationship between the incident and the use of the vehicle as a vehicle.  In another case, the Virginia Supreme Court did find coverage where a plaintiff and defendant had traveled together to a hunting site and the plaintiff was accidentally shot while standing outside the insured vehicle by the defendant who was in the process of removing a rifle from the vehicle.  The distinction between the two cases referenced above shows that what is considered to be the normal “use” of a vehicle is a fine point which can be the subject of much argument.  If there is any relationship between a shooting or an attack and a vehicle, the case should be scrutinized carefully by an attorney to determine if insurance coverage is available.  The experienced attorneys at Burgess & Perigard, PLLC have handled many cases for law enforcement officers involving shootings from and attacks by assailants with vehicles.  As will be discussed later in this outlines, uninsured motorist coverage provides broader protection than liability insurance and such coverage has saved the day for many injured officers, including motormen with the Fairfax County Police Department.
Owned and Non-Owned Automobiles
As previously stated, the insuring clause of a Virginia insurance policy requires that the insurance company pay on behalf of the insured all sums which the insured shall become legally obligated to pay arising out of the ownership, maintenance or use of the owned automobile or any non-owned automobile.  An “owned automobile” includes a private vehicle listed in the policy, a trailer owned by the named insured, a new or used automobile acquired by the named insured during the policy period if it replaces an automobile described in the policy, or a new vehicle is acquired and the named insured notifies the carrier during the policy period or within a specific period of time (usually thirty (30) days) after the date of acquisition, of his decision to insure the new vehicle under the policy.  An “owned automobile” also includes a temporary substitute automobile when used with the permission of the owner as a substitute for an owned automobile.  For example, when an insured owned automobile has been taken out of service due to breakdown or repair, a borrowed vehicle used temporarily by a named insured or family member is insured under the policy.
A non-owned automobile is also insured under Virginia insurance policies.  A non-owned automobile is defined as a vehicle or trailer not owned by or furnished for the regular use of the named insured or any relative, other than a temporary substitute vehicle.  A non-owned automobile could be an automobile operated by the insured with the permission of the owner of the vehicle.  For example, if two (2) individuals were driving in individual number 1’s automobile on a trip and the passenger, individual number 2, who does not own the automobile drove the automobile for a portion of the trip, his personal insurance would be available to cover liability for him, but would be secondary to insurance on the vehicle operated.  A rental vehicle (Hertz, Avis, Enterprise, etc.) is typically covered under an insured’s policy with coverage equal to what was purchased to cover an owned vehicle, so additional insurance may not be required.
Who is Covered?
With respect to an owned automobile, persons covered under the available liability insurance policy includes the named insured, spouse, if a resident of the same household, and any other resident of the household who is a relative of either.  Any other person using an insured vehicle with the permission of the named insured is also covered under the automobile liability insurance policy.
With respect to a “non-owned” automobile, persons covered include the named insured and any relative from the named insured’s household.  

Exclusions and Conditions of an Automobile Insurance Policy
Exclusions in automobile insurance policies are read narrowly by courts in favor of providing coverage.  Exclusions are construed more strongly against an insurance company and the burden is on the insurance company to prove that an exclusion applies.  An exclusion contained in an insurance policy will be held to be invalid unless it is completely consistent with all relevant statutory provisions.  This does not mean that an insurance company will not try to enforce an exclusion that is invalid.  It does mean that any exclusion should be scrutinized carefully by an experienced attorney to determine if it is legal and applies.
An exclusion of coverage on a private automobile insurance policy generally applies if an insured vehicle is used as a public conveyance or taxi because the insurer did not contract to insure business activity.  Intentional acts, such as an intentional run down of a police officer, are not covered by an automobile insurance policy under its liability provisions as one cannot be insured against criminal conduct.  As will be discussed, an officer’s own uninsured motorist coverage may apply and save the day under such circumstances.
Under certain circumstances, there are notice requirements applicable to claims under insurance policies which must be complied with.  One specific type of notice requirement which has been found to be valid is the requirement that an insured give notice of an accident or loss.  An insured is also required to give notice of any claim or suit brought against the insured so the insurance company can properly investigate and defend the case.  Failure to provide notice of an incident or of a law suit can result in insurance coverage being denied.  Similarly, an insured’s failure to cooperate with the insurance company in investigating or defending a case can result in a denial of coverage if such failure or refusal prejudices the insurer when defending an action for damages arising from the operation or use of a vehicle.
Medical Expense Coverage

Medical expense coverage is a no-fault coverage in Virginia.  Such coverage is available as a policy option and provides compensation for medical expenses without determining who was at fault in an accident.  Medical expense coverage is optional coverage which should always be purchased when buying automobile insurance coverage.  It is generally inexpensive and provides coverage when other available coverage, such as health coverage, may not provide complete coverage.  For example, deductibles or co-pays are not paid by health insurance, but entire bills are considered by automobile insurance company when evaluating medical expense benefit claims.

In determining who is covered by medical expense provisions in insurance policies, a review of the law shows that such coverage is provided for injuries:  (1) to the persons occupying the insured motor vehicle; and (2)  to the named insured and, while a resident of the named insured’s household, the spouse and relatives of the named insured while in or upon, entering or alighting from or through being struck by a motor vehicle while not occupying a motor vehicle, the provided health care and disability benefits for each accident.
Regarding what is covered, the Virginia statute provides that all reasonable and necessary expenses for medical, chiropractic, hospital, dental, surgical, ambulance, prosthetic and rehabilitation services and funeral expenses are covered.

Medical expense coverage can be stacked.  What this means is if additional vehicles are insured by the insurance company on one policy, the available medical expense coverage is multiplied by the number of vehicles on the policy, up to a maximum of four (4) vehicles per policy.  For example, if $5,000.00 of medical expense benefits is elected and four (4) vehicles are insured on the policy, the total medical expense coverage available to each person is $20,000.00.  Medical expense benefits are generally payable in addition to sums paid by an individual’s health insurance policy.  These funds can be a lifesaver when one is injured and, perhaps not receiving full income or salary, the person is incurring medical expenses which are subject to deductibles and co-pays.  Medical expense coverage is generally not available if the injured person receives workers’ compensation benefits.
Loss of income and special benefits are available as part of a medical expense benefit provision in many policies.  This part of the coverage provides some income replacement when an individual is injured and unable to work due to a motor vehicle accident.
Insurance companies providing medical expense benefits cannot subrogate or require repayment of benefits paid by health insurance companies or a defendant’s liability insurance.  Similarly, the law provides that no medical reimbursement provision in a policy of automobile liability insurance can provide for any credit against the medical coverage for any other medical expense insurance for which the injured person may be entitled.  This does not apply to workers’ compensation benefits which, if applicable, generally cancel out medical payment benefits.
Regarding medical expense coverage, it is important that such coverage be purchased for all vehicles in a household.  For example, if a motorcycle is owned and is insured on a separate policy, adequate medical expense coverage should be purchased on the motorcycle policy also.  The reason for this is that a separate policy of insurance covering automobiles in that household would not provide medical expense benefits for a person injured while riding a motorcycle not insured on the automobile insurance policy.

Uninsured and Underinsured Motorist Coverage
Substantial uninsured and underinsured motorist insurance coverage is more important for law enforcement officers than it is for most people due to the many hazards law enforcement officers are exposed to in the course of their employment.  As its name implies, uninsured and underinsured motorist coverage provides protection when an insured is injured as a result of an uninsured or underinsured motor vehicle operator.  The coverage applies even if the uninsured or underinsured driver is committing a crime, intentionally injures a person, or is operating a stolen motor vehicle.  Due to the risks of working as a law enforcement officer, adequate uninsured and underinsured motorist coverage must be at the top of every law enforcement officer’s list of priorities when purchasing personal automobile insurance for himself or herself and the family. 

The purpose of the Uninsured Motorist Act is to provide benefits and protection against the risk of injury by an uninsured motorist to an insured motorist, his family, passengers, and permissive users of his vehicle.  It does not provide insurance coverage on every uninsured vehicle to everyone.  It does not provide coverage for the uninsured vehicle.  The goal is to provide coverage to insured persons under a specific policy in the event of an accident.  When purchasing such coverage, you are protecting yourself, your family, your passengers, and permissive users of your vehicles.  You are not buying insurance for an uninsured driver as your company can seek reimbursement from an uninsured driver for any amounts it pays under this coverage.
When a liability policy is issued or delivered in Virginia, uninsured motorist coverage is automatically provided as a matter of law.  Uninsured motorist coverage always includes underinsured motorist coverage as well.  Uninsured motorist coverage is not limited  to accidents occurring in Virginia.  If an insured is injured outside of Virginia by an uninsured or underinsured motorist, coverage under the applicable automobile insurance policy will apply.  

To determine who is an insured and is provided with uninsured motorist coverage under an automobile insurance policy, we look to the statute.  The statute defines exactly what is provided and who is covered.  Any policy provisions to the contrary and inconsistent with the statute are null and void.  An “insured” includes the named insured under a policy and, while a resident of the same household, his or her spouse and relatives of either, while in a motor vehicle or otherwise.  An insured also means any person who uses the insured motor vehicle with the express or implied consent of the named insured and a passenger in the motor vehicle to which the policy applies.  The coverage is quite broad, encompassing two (2) basic classes, discussed below.
Two (2) classes of insureds are provided for under the definition of an “insured” in uninsured and underinsured motorist situations.  Those of the first class are entitled to UM coverage while “in a motor vehicle or otherwise.”  For those in this class, regardless of where they might be located at the time of an incident, if the injury was caused by an uninsured motorist, they are covered under the UM coverage available under the policy.  This means coverage is available on a traffic stop, while directing traffic, or even while sitting on the porch at home if struck by an uninsured motorist.  To the contrary, insureds of the second class are provided less coverage.  They are covered only if they are permissively using or are a passenger in the vehicle to which the automobile insurance policy applies.

An uninsured motor vehicle, as provided for by Virginia Code § 38.2-2206(D), is defined as follows:

…a motor vehicle for which (i) there is no bodily injury liability insurance and property damage liability insurance in the amounts specified by § 46.2-472, (ii) there is such insurance but the insurer writing the insurance denies coverage for any reason whatsoever, including failure or refusal of the insured to cooperate with the insurer, (iii)  there is no bond or deposit of money or securities in lieu of such insurance, or (iv) the owner of the motor vehicle has not qualified as a self-insurer under the provisions of Virginia Code § 46.2-368.  A motor vehicle shall be deemed uninsured if its owner or operator is unknown.
When a person causing injury has no liability insurance, or has insurance with limits less than what is required by the Virginia Code (25/50/20), he is an uninsured motorist.  If a defendant is from another state and is insured with limits of liability requirements less than Virginia’s, that person is uninsured for the purposes of determining if the coverage applies.  When a defendant has adequate liability limits, but his insurer pays out the full coverage in settlement of some but not all claims arising from one crash, the defendant becomes an uninsured motorist.  A “John Doe” driver who causes injury with a vehicle is an uninsured motorist even if he is never located. The insurance company of the insured is responsible for uninsured motorist benefits in such situations.
Underinsured motorist coverage provides very important protection for persons injured as a result of another’s negligence.  If a defendant only has minimum limits of $25,000.00 per person or otherwise inadequate coverage in liability insurance and a major accident results in significant damages to an insured, passenger, or a resident relative family member, underinsured motorist coverage can come to the rescue.  Although the injured insured’s insurance carrier gets credit for a negligent defendant’s underlying policy, underinsured motorist coverage provides coverage up to the amount purchased by an insured for the insured, spouse, resident family members and occupants of the insured vehicle.  For example, if a defendant only has $25,000.00 of liability insurance and the insured has purchased $250,000.00 of liability, uninsured and underinsured insurance protection, the insured’s company will be required to pay up to $225,000.00 for each individual injured in a crash.  Obviously, this protection is very important for law enforcement officers who are on the road frequently, are involved in pursuits, operate motorcycles and conduct traffic stops.  Uninsured and underinsured motorist coverage is always provided in an amount equal to the liability insurance coverage purchased unless an insured elects to purchase less uninsured and underinsured coverage.  The attorneys at Burgess & Perigard, PLLC urge you to NEVER make such an election.  This is cheap and important protection.
Claims Against Insurance Companies
Just because an insurance company denies a claim or attempts to limit coverage does not mean that the claim is not valid or the coverage not available.  Claims against insurance companies under provided coverage result when there is a disagreement between the insurer and the insured or claimant as to various topics, including whether or not coverage is provided, who is covered, what is covered, and the value of a claim.  Multiple remedies exist permitting an insured to resolve disputes with insurance companies and appropriate legal counsel should be retained to pursue such claims.
CONCLUSION
Insurance law is complicated and the statutes change annually.  The statutes are interpreted every year by the Virginia Supreme Court. Up to date knowledge of the statutes and case law is important when evaluating any insurance claim.  The experienced attorneys at Burgess & Perigard, PLLC welcome your questions and look forward to serving you, your friends and family in the event insurance questions arise.

PRACTICE AREAS:
The experienced attorneys at Burgess & Perigard, PLLC concentrate their trial skills and practice on assisting clients who have been injured and the families of individuals who have died from medical negligence, unsafe products, automobile collision, unsafe premises, tractor trailer collision, injuries at work and other wrongful death and personal injury matters.  Listed below are some of the types of cases that our lawyers regularly handle.

· Automobile and Motorcycle Accidents

· Truck Accidents

· Workers’ Compensation

· Medical Malpractice

· Birth Injury

· Defective Products

· Premises Liability

· Wrongful Death

· Burn Injury

· Insurance

· Service Connected Disability Claims

· Line of Duty Act Claims

If you have questions about a particular case or would like to talk to an attorney at Burgess & Perigard, PLLC, please contact us by email or by telephone.
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